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Qpi nion by Drost, Adm nistrative Trademark Judge:

On Cctober 5, 2001, Planalytics, Inc. (applicant)
applied to register the mark CORNBUYER in typed formon the

Principal Register for services ultimately identified as

“providing on-line risk managenent services in the field of
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pricing and purchasing decisions for corn” in International
Class 36.1

The exam ning attorney refused registration on the
ground that the mark was nerely descriptive under Section
2(e)(1) of the Trademark Act, 15 U.S.C. 8§ 1052(e)(1),
because the mark CORNBUYER “describes the intended user of
the services.” Brief at 4. The exam ning attorney al so
refused to register the mark because applicant did not
conply with the exam ning attorney’s requirenent for
information under 37 CFR 8§ 2.61(b). Applicant maintains
that its mark is “a conplete fabrication of the English
| anguage” and a coined tern that is suggestive of the
services. Applicant’s Brief at 10.

After the exam ning attorney made the refusals final
appl i cant appealed to this board.

We affirmon both grounds.

For a mark to be merely descriptive, it nust
i mredi ately convey know edge of the ingredients, qualities,

or characteristics of the goods or services. 1In re Gyulay,

820 F.2d 1216, 3 USPQRd 1009, 1009 (Fed. Cir. 1987); In re

Qui k-Print Copy Shops, Inc., 616 F.2d 523, 205 USPQ 505,

507 (CCPA 1980). Courts have long held that to be “nerely

! Serial No. 76321755. The application is based on an allegation
of a bona fide intention to use the mark in comrerce.
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descriptive,” a termneed only describe a single
significant quality or property of the goods or services.

Gyul ay, 3 USP@@d at 1009; Meehanite Metal Corp. v.

I nternational N ckel Co., 262 F.2d 806, 120 USPQ 293, 294

(CCPA 1959). Descriptiveness of a mark i s not considered
in the abstract, but in relation to the particul ar goods or

services for which registration is sought. 1In re Abcor

Dev. Corp., 588 F.2d 811, 200 USPQ 215, 218 (CCPA 1978).

A mark can be descriptive if it describes the intended

users of the goods or services. Shaw Barton, Inc. v. John

Baurmgarth Co., 313 F.2d 167, 136 USPQ 116, 117 (7" Gir.

1963), cert. denied, 374 U S. 831 (1963) (“We hold that the

word " Honmemekers," when applied to cal endars of the type
involved in this suit, is a noun descriptive of that class
of individuals toward which the design and proposed use of

the product is oriented”) (footnote omtted); In re Hunter

Publ i shing Co., 204 USPQ 957, 962 (TTAB 1979) (“[I]t has

been consistently held that a mark which descri bes the

i ntended users of a particular product is nerely
descriptive of such goods”; JOBBER AND WAREHOUSE EXECUTI VE
for a trade nmagazi ne held descriptive of the class of

purchasers); In re Canel Mg. Co., 222 USPQ 1031, 1032

(TTAB 1984) (“[T]here is no doubt that the group descri bed

by the term*® MOUNTAIN CAMPER is a category of purchaser to
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whom applicant specifically directs its canping equi pnent”;
MOUNTAI N CAMPER hel d descriptive of retail services

i nvol ving the sal e of canpi ng equi pnent); Hunter Publi shing

Co. v. Caulfield Publishing, Ltd., 1 USPQ2d 1996, 1998

(TTAB 1986) (SYSTEMS USER is descriptive of the readers of
a magazine directed to conputer users).

To support her position that applicant’s nmark is
nmerely descriptive, the exam ning attorney submtted
numerous printouts fromthe Internet and fromthe
LEXI S/ NEXI S dat abase. The evi dence shows that the term
“corn buyer[s]” is a termapplied to peopl e who purchase
corn.

Potential corn buyers and industry representatives

fromaround the world are attendi ng the conference.

As part of the neeting, the Nebraska Corn Board will

host a Nebraska corn quality programfor nearly 100

international representatives introducing themto our

quality and identity-preserved corn handling systens.

Nebraska Corn Board press release, July 23, 2001

He began his commpdity career as a corn buyer in 1959

for alarge mlling firmin central Illinois.
WWW. Ci S- oke. com

Previ ous positions held by M. Eckhardt include Corn
Buyer, Commodities Merchandi ser, Manager of
Commodities and Transportati on and Manager [ of]
Logi sti cs.

wWww. ci aconl i ne. com

But if China s export tender turns out to have been a
red herring, and if world corn buyers flock back to
the United States this winter, the export program
woul d see an i mmedi at e bounce.

Chi cago Tri bune, Decenber 11, 2000.
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He then worked as a federal grain inspector in New

Oleans and later joined Frito-Lay in Texas before

noving to the conpany’s Sidney, IIll., facility as a
corn buyer.

State Journal -Regi ster, March 12, 2000.

Japan’ s econony has been weak, and Japanese corn
buyers apparently nade sone of their purchases earlier
in the season than normal.

Journal of Comrerce, Septenber 9, 1998.

Added M. Celma, “We think it would be best for the

Mexi can i ndustry and corn buyers to have access to the

corn quota all year round.”

Jour nal of Comrerce, August 10, 1998.

[ Rlecall ed how M chigan farnmers marketed the big 1994

corn crop ...to the New Energy ethanol plant in South

Bend, where he had worked as a corn buyer.

Sout h Bend Tri bune, February 1, 1997.

About five years ago, WIson, who made his mllions as

Monfort Feedl ots’ chief corn buyer, decided to begin

| i quidating his savings by contributing to charities.

Omha Wrld Herald, July 14, 1996.

The evidence that the exam ning attorney has provided
denonstrates that the term“corn buyer” or “corn buyers” is
not a coined or unique term It is a termcomonly used to
refer to individuals who buy |arge quantities of corn for
institutions and firns. It appears to be a profession to
the extent that individuals are referred to in the excerpts

above as corn buyers:

Previ ous positions held by M. Eckhardt include Corn
Buyer

He “worked as a federal grain inspector ..noving to
the conpany’'s ...facility as a corn buyer
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W1 son, who nmade his mllions as Monfort Feedl ots’
chi ef corn buyer

where he worked as a corn buyer

He began his commodity career as a corn buyer

W al so note that risk managenent techniques are
associated wth purchasing corn.

A hedge woul d have to be “very inexpensive” to

interest Gold Kist Inc., according to Paul W
Pressl ey, director, risk managenent and insurance at

the Atl anta-based agricultural conpany. “Cbviously, a
| ot of our business is weather related,” M. Pressley
said. “W sell alot of fertilizer and seeds,” and

the conpany is a big buyer of corn, he pointed out.
Busi ness I nsurance, Decenber 1, 1997.

At futures exchanges across the gl obe anot her form of
ri sk managenent has devel oped over the last 15 years.
The Exchange Traded Option on a futures contract is a
uni | ateral contract which gives the buyer the right to
buy or sell a specific quantity of a coomodity at a
specific price within a specified period of tineg,
regardl ess of the market price of that commodity.

The mll1’s corn buyer believes the corn market may go
down or is bearish but does not want to end up with
mar gi ns squeezed or even negati ve.

WWW. vegr ai ns. or g.

Therefore, we find that when the term “Corn Buyer”
woul d be associated with services that provide on-line risk
managenent services in the field of pricing and purchasing
decisions for corn, it will imediately inform potenti al
purchasers that these services are directed to individuals

who purchase corn.
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| nasnuch as it clear that the terns “corn buyer” and
“corn buyers” are commonly used to refer to the
institutional purchasers of corn, we assunme that when
applicant argues that its mark is “a conplete fabrication
of the English |anguage” (Applicant’s Brief at 10), it is
referring to the fact that applicant spells its term
wi t hout a space between “corn” and “buyer.” The absence of
the space is not significant here. First, we cannot see
how t he absence of the space creates a different neaning or
perception of the term \ether the term appears as
CORNBUYER or CORN BUYER, it woul d be understood by the
rel evant consuners to have the sanme neani ng, a buyer of
corn. The Suprene Court has | ong ago recogni zed t hat
slight variations in spelling do not change a descriptive
terminto a non-descriptive term
The word, therefore is descriptive, not indicative of
the origin or ownership of the goods; and bei ng of
that quality, we cannot admt that it |oses such
quality and becones arbitrary by being m sspell ed.
Bad orthography has not yet becone so rare or so
easily detected as to nmake a word the arbitrary sign

of sonething else than its conventional meaning...

Standard Paint Co. v. Trinidad Asphalt Mg. Co., 220 U S

446, 455 (1911) (enphasis added).
O her cases have recogni zed that a slight m sspelling
does not change a nerely descriptive terminto a suggestive

term See Arnmstrong Paint & Varnish Wirks v. Nu- Enanel
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Corp., 305 U S. 315 (1938) (NU ENAMEL; NU found equival ent

of “new’); In re Quk-Print Copy Shops, 616 F.2d 523, 205

USPQ 505, 507 n.9 (CCPA 1980) (QUI K-PRINT held descriptive;
“There is no legally significant difference here between

‘quik’ and ‘quick’ ”); Hi-Shear Corp. v. National Autonotive

Parts Associ ation, 152 USPQ 341, 343 (TTAB 1966) (H - TORQUE

“is the phonetic equivalent of the words ‘H GH TORQUE ”);

and In re Organi k Technologies Inc., 41 USPQ2d 1690 (TTAB

1997) ( ORGANI K) .

In the foll ow ng cases specifically involving a
m sspel ling consisting of the deletion of a space between
words, the conbined termremained descriptive. See Inre

Goul d Paper Corp., 834 F.2d 1017, 5 USP@d 1017 (Fed. GCir

1987) (SCREENW PE generic for a w pe for cleaning

tel evi sion and conputer screens); In re Abcor Dev., supra,

(GASBADGE at | east descriptive for gas nonitoring badges;
three judges concurred in finding that termwas the nanme of

the goods); In re Oleans Wnes, Ltd., 196 USPQ 516 (TTAB

1977) (BREADSPRED descriptive for janms and jellies that

woul d be a spread for bread); In re Perkin-El nmer Corp., 174

USPQ 57 (TTAB 1972) (LASERGAGE nerely descriptive for
interferoneters utilizing lasers). There is nothing in the
facts of this case that would | ead us to conclude that the

term “cornbuyer” would not, in the sane manner, be seen as
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the equival ent of “corn buyer.” Therefore, the term
CORNBUYER woul d | i kewi se be nerely descriptive of
applicant’s services.

VWil e applicant notes that “[n]o such word as
CORNBUYER really exists in the dictionary” (Applicant’s
Brief at 11), the presence of a termin the dictionary is
not a condition precedent for a finding that a termis

nerely descriptive. In re Gould Paper, supra (SCREENW PE)

In re Abcor Dev., supra (GASBADCGE); In re Tower Tech, Inc.,

64 USPQRd 1314 (TTAB 2002) (SMARTTONER nerely descriptive,
no dictionary definition of term.

Addi tional ly, applicant argues that the exam ning
attorney has inproperly dissected its mark. However,
applicant’s mark consists of the conbined words “corn” and
“buyer” without a space in typed form The exam ning
attorney’ s evidence shows that the sanme words wth a space
are used to describe people who buy corn for an occupati on.
Thi s evidence shows that the mark as a whole is
descriptive, not just the individual parts of applicant’s
mar K.

Applicant also argues that its “services are geared
toward risk managenent and busi ness-rel ated deci sions and
not towards the ‘corn buyers’ cited in evidentiary

articles. In so doing, the Exam ning Attorney disregards
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the fact that Planalytics’s services are not used by ‘corn
buyers,’ or even as a substitute for a human ‘corn buyer.’”
Applicant’s Brief at 8.  Applicant goes on to argue that
its mark “does not ‘nerely describe’ the market research
and ri sk managenent services actually provided under the
mark. The CORNBUYER mark has no relation to a person or
entity that buys corn.” 1d. However, applicant does
acknow edge that “all of the evidence provided by the
Exam ni ng Attorney supports the proposition that CORNBUYER
may be nerely descriptive of the purchasing of corn,” going
on to assert that “it is suggestive of ‘risk managenent
services in the field of pricing and purchasing corn.’”
Applicant’s Brief at 9.

Applicant’s identification of services nakes it clear
that its services are directed to those who are in the
field of making purchasing decisions for corn. The
evi dence supports the conclusion that these people would be
referred to as corn buyers. Wile applicant’s mark does
not describe every feature or characteristic of its
services, there is no requirenment that a mark nust do this
before it can be found to be nerely descriptive of the

services. Gyulay, 3 USPQ@d at 1009; Meehanite Metal, 120

USPQ at 294. dCearly, applicant’s mark describes a feature

or characteristic of the services to the extent that it

10
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i mredi ately convey that its services are intended for
i ndi vi dual s who purchase corn.

Therefore, we conclude that applicant’s mark CORNBUYER
is nerely descriptive of applicant’s services.

We now address the refusal to register on the ground
that applicant did not conmply with the exam ning attorney’s
requirenent for information. 1In the first Ofice action
(page 4), the examning attorney required the applicant to
state whether the term CORNBUYER has any significance in
the trade or any relation to the services. In addition,
she required applicant to submt any product information.
“If such materials are not avail able, the applicant nust
submit a detailed description of the goods/services,
including but not imted to their nature, purpose,
prospective purchasers, and channels of trade. This
information is necessary to evaluate accurately and fully
the registrability of the applicant’s proposed
desi gnation.”

When applicant did not respond to this requirenent,
the exam ning attorney nmade the requirenent final, along
with her refusal to register the mark on the ground of
descriptiveness. 1In its request for reconsideration (page
13), applicant addressed the requirenent for information

for the first and only time by sinply stating: “Applicant

11
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respectfully submts that it has no informational materials
as the application is currently an intent-to-use
application.” In her denial of the request for

reconsi deration, the exam ning attorney rem nded applicant
that the requirenent applied even to intent-to-use
applications to the extent that the requirenent provided
that, if materials were not avail able, applicant nust
submt a detailed description of the services. Applicant
did not address the issue in its brief and the exam ning
attorney argues that applicant has not conplied with her
requi renent for information.

Trademark Rule 2.61(b), 37 CFR 2.61(b), provides that
the “exam ner may require the applicant to furnish such
information and exhibits as may be reasonably necessary to
the proper exam nation of the application.” More
specifically, the “exam ning attorney may request
literature, exhibits, and general information concerning
ci rcunst ances surrounding the mark and, if applicable, its
use or intended use.” TMEP § 814 (3'Y ed. 2003).

As the Board stated in In re SPX Corporation, 63

USPQ2d 1592, 1597 (TTAB 2002).

Trademark Rule 2.61(b) provides that the Exam ning
Attorney may require the applicant to furnish such
informati on and exhibits as nmay be reasonably
necessary to the proper exam nation of the
application. In response to a request for information

12
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such as the Exam ning Attorney nmade in this case, an

applicant has several options. It may conply with the
request by submitting the required advertising or
pronotional material. O it may explain that it has

no such material, but nay submt nmaterial of its

conpetitors for simlar goods or provide information

regardi ng the goods on which it uses or intends to use
the mark. O it may even dispute the legitimcy of
the request, for exanple, if the goods identified in
the application are such ordinary consuner itens that

a request for information concerning them would be

consi dered unnecessary and burdensone.

Applicant has chosen to ignore the exam ning
attorney’s specific request that it provide a “detailed
description” of its services. Applicant does not maintain
that it is unable to do so or offer any explanation for its
failure to conply with this requirement. The fact that
applicant has filed its application based on the intent-to-
use provision of the Trademark Act does not per se excuse

it fromconplying with the exam ning attorney’ s requirenent

for information. 1In re DTl Partnership LLP, 67 USPQ2d 1699

(TTAB 2003) (Intent-to-use application refused registration
for failing to conply with exam ning attorney’s requirenent
for information). W find that the exam ning attorney’s
requi renent for information in this case was reasonably

necessary for the exam nation of the application.?

2 Wi le we have affirmed the descriptive refusal wthout the
benefit of this evidence, the lack of this evidence, while a

hi ndrance, did not prevent the review of this case. Conpare DITI
Part nership, 67 USPQ2d at 1702 (“[Qur ability to fully and
accurately access the substantive nerits of the nere
descriptiveness issue has been hindered by applicant’s failure to

13
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Appl i cant has, w thout explanation, refused to conply with
the exam ning attorney’ s proper requirenent for information
regarding its intended services. Therefore, we agree that
the examning attorney’s refusal to register applicant’s
mark on this ground was proper.

Decision: The refusals to register are affirned.

submt information and materials;” 2(e)(1) refusal disnissed as
moot) with SPX Corporation 63 USPQ2d at 1597 (Refusals based on
descriptiveness and failure to conply with exam ning attorney’s
requirenment for information affirnmed).

14



